
Jernej Letnar Černič and Tara Van Ho Draft (eds), Human Rights and Business: Direct Corporate Accountability for Human 

Rights, forthcoming in 2015 – please do not cite without authors’ prior permission.  

 

 

Human Rights and Business: Direct Corporate Accountability for Human 

Rights 

Introduction 

Jernej Letnar Černič and Tara Van Ho1  

The idea for this book arose from the presentations and consequent debates at the Glothro 

Workshop on the Direct Obligations of Corporations in International Law organised by Jernej 

Letnar Černič and held at the Graduate School of Government and European Studies at Bled 

between 17 and 19 January 2013.2 The workshop itself was organised under the auspices of the 

Globalisation and Transnational Human Rights Obligations project (GLOTHRO), generously 

funded by the European Science Foundation.3 The contributions to the workshop examined 

direct human rights obligations of corporations in international law from the perspective of 

public international law, international human rights law, corporate law, tort law and criminal 

law. By bringing together academic and practical experience, the workshop made an important 

contribution to advancing the academic debate regarding business and human rights.  

 

This edited collection is not all encompassing, nor does it want to portray a single, uniform 

view, but it embraces an often forgotten pluralistic approaches to business and human rights, 

as debates have concentrated on one-dimensional approaches. For these reasons, a number of 

different views are represented in the book. It therefore uses the title “human rights and 

business,” rather than the usual order of “business and human rights.” Even if only symbolic, 

we chose to emphasize that we believe human rights should come first, not business.4 One of 

the aims of this edited book is therefore to contribute to discussions on human rights and 

business, thereby taking stock of recent developments, initiatives, proposals and ideas but also 

at the same time looking at, formulating and proposing alternative approaches. 

 

The human rights and business discourse has come to revolve around the 2011 UN Guiding 

Principles on business and human rights (the “GPs” or “Guiding Principles”), articulated by 

former Special Representative of the Secretary-General on business and human rights, John 

                                                           
1 The authors wish to thank Nadia Bernaz, Juan Pablo Bohoslovsky, Charline Daelman and Cedric Ryngaert for 

their valuable comments and suggestions on earlier drafts of this chapter. 
2 See, for example, Glothro exploratory workshop on Direct human rights obligations of corporations in 

international law, Bled, 17-19 January 2013, Bled, 

˂http://www.glothro.org/main.aspx?c=.GLOTHRO&n=105963˃ accessed 30 April 2013. Overall, 50 

participants from majority of Glothro member countries and beyond attended the workshop, whereas 33 

speakers presented their research on various aspects of human rights and business. 
3 See www.glothro.org. 
4 See Misereor, Global Policy Forum, and Brot für die Welt, Corporate Influence on the Business and Human 

Rights Agenda of the United Nations, Working paper, June 2014, http://www.globalpolicy.org/home/221-

transnational-corporations/52638-new-working-paper-corporate-influence-on-the-business-and-human-rights-

agenda-of-the-un.html.   

http://www.glothro/
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Ruggie. The GPs were unanimously endorsed5 by the UN Human Rights Council and are 

argued to be a reflection of current international law.6 The GPs indicate that businesses have a 

responsibility to respect human rights – to refrain from interfering with their realisation– even 

if the state fails to enforce those standards. In the words of the Guiding Principles, the business 

responsibility to respect human rights “exists independently of States’ abilities and/or 

willingness to fulfil their own human rights obligations.”7  

While the GPs recognise a responsibility to respect human rights, the contributions in this book 

ask a few questions, such as: what does that mean? Is it the right standard for the human rights 

responsibilities of corporations? Is it the only standard? How can victims, activists, and others 

pursue accountability against corporations using existing laws? This book intends to make a 

contribution to the scholarly discussion involving these questions. It is aims to be more 

innovative than the current academic state of the art, allowing for more original understanding 

of the field by furthering current scholarship, while still maintaining a solid foundation in 

domestic and international human rights law.   

I. United Nations’ approaches to human rights and business 

The global business environment has changed rapidly in the past decades. Some corporations 

have faced sharp declines in revenues, whereas others, particularly from Asian and South 

American region, have taken over positions once held by corporations from France, Germany, 

Japan, United Kingdom and United States.8 Chinese and Indian corporations have been 

particularly successful in climbing the ladder of the world's most successful corporations by 

revenue or profit, whereas some Western corporations have faced sharp decline. For instance, 

the 2013 Fortune Global 500 list include 89 corporations from China, 62 from Japan, 132 from 

the United States, 8 from India and 4 Brazil.9 At the same time, the human rights and business 

discourse has not advanced as quickly as fragmentations and developments in business 

environment have. At the international level, hard law regulations still seem decades away. 

United Nations initiatives such as the Guiding Principles and the UN Working Group the issue 

of human rights and transnational corporations and other business enterprises are more than a 

step in the right direction. However, they alone are not sufficient nor appropriate to tackle the 

                                                           
5 See C Lopez, The ‘Ruggie Process’: from legal obligations to corporate social responsibility, in S Deva and D 

Bilchitz (eds)., Human Rights Obligations of Business: Beyond the Corporate Responsibility to 

Respect,   (Cambridge, Cambridge University Press, 2013), 70-71. S Deva, Treating human rights lightly : a 

critique of the consensus rhetoric and language employed by the Guiding Principles, in S Deva and D Bilchitz 

(eds)., Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect,   (Cambridge, 

Cambridge University Press, 2013), 78-104. 
6 See JG Ruggie, Regulating Multinationals: The UN Guiding Principles, Civil Society, and International 

Legalization, (Forthcoming in César Rodriguez-Garavito (ed.), Business and Human Rights: Beyond the End of 

the Beginning. 
7 Guiding Principles on Business and Human Rights, Principle 11, Commentary, UN Doc. A/HRC/17/31 (2011). 
8 ‘Fortune Global 500’, http://money.cnn.com/magazines/fortune/global500/2013/full_list/?iid=G500_sp_full  

(visited 10 July 2014). 
9 Ibid. 
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ever-persisting problems of victims of human rights violations by business.10 

 

The debate over the need for a binding treaty originated with questions on the (non-

)effectiveness of proposed UN Draft Norms on the Responsibilities of Transnational 

Corporations and Other Business Enterprises with regard to Human Rights (the Draft Norms) 

Business and Human Rights. The Draft Norms were eventually not adopted by then UN 

Commission on Human Rights. Instead, the Commission asked the UN Secretary-General to 

appoint a Special Representative on the issue of corporations and human rights. In July 2005, 

John Ruggie, a professor at Harvard University was appointed Special Representative of the 

UN Secretary-General on the issue of Human Rights and Transnational Corporations and Other 

Business Enterprises. Ruggie criticized the Draft Norms and has submitted that the ‘Norms 

exercise became engulfed by its own doctrinal excesses.’11 The 2006 Ruggie Interim Report 

noted that ‘make flaws of the Norms … a distraction from rather than basis for moving the 

SRGS’s mandate forward.’12 He further observed that ‘if the Norms merely restate established 

international legal principles then they cannot also directly bind business because, with the 

possible exception of certain war crimes and crimes against humanity, there are no generally 

accepted international legal principles that do so’.13 In the 2008 report, Ruggie proposed a 

three-pillar framework for corporate accountability for human rights, which he describes as 

‘Protect, Respect and Remedy’.14 The state was to protect human rights against corporate 

human rights abuses, businesses are to respect human rights by taking steps to ensure it is not 

infringing on human rights, and both states and businesses have a responsibility to ensure 

victims have access to remedies and reparations.15 The UN Human Rights Council thereafter 

adopted the Guiding Principles on Business and Human Rights in June 2011.16 

 

Ruggie recognised that corporations already have a responsibility to respect human rights (‘to 

do no harm’), but he refrained from addressing the question as to whether corporations also 

have obligations and a responsibility to protect and fulfil the human rights of individuals.17 

This is somewhat surprising, particularly as some corporations have already recognised that 

                                                           
10 Special Representative of the Secretary-General on the Issue of Human Rights and Transnational 

Corporations and Other Business Enterprises, Guiding Principles on Business and Human Rights: Implementing 

the United Nations ‘Protect, Respect and Remedy’ Framework, UN Doc A/HRC/17/31 (21 March 2011) (by 

John Ruggie); 2011 Update of the OECD Guidelines for Multinational Enterprises, 

www.oecd.org/document/33/0,3746,en_2649_34889_44086753_1_1_1_1,00.html, accessed 5 July 2013.   
11 J Ruggie’s 2006 report. Para. 59. He  further suggests that ‘even leaving aside the highly contentious though 

largely symbolic proposal to monitor firms and provide for reparation payments to victims, its exaggerated legal 

claims and conceptual ambiguities created confusion and doubt even among many mainstream international 

lawyers and other impartial observers’. 
12 Ibid. para. 69. 
13 J Ruggie’s 2006 report, para. 60. 
14 J Ruggie's 2008 report. 
15 J Ruggie's 2008 report. 
16 Special Representative of the Secretary-General on the Issue of Human Rights and Transnational 

Corporations and Other Business Enterprises, Guiding Principles on Business and Human Rights: Implementing 

the United Nations “Protect, Respect and Remedy” Framework, U.N. Doc. A/HRC/17/31 (21 March 2011) (by 

John Ruggie). 
17 J. Ruggie’s 2008 report suggests that corporate ‘responsibilities cannot and should not simply mirror the duties 

of States’, 53.  
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they also have obligations to protect and fulfil human rights.18 Bilchitz and Deva argue in their 

recent edited volume that “the Framework and the GPs are [not] devoid of any 

merit. Nevertheless, we believe that critical insights will be vital to further the cause of putting 

in place a robust framework regarding the human rights obligations of companies.”19 In this 

light, it is argued that not only states have obligations to respect, protect and fulfil human rights, 

but also corporations have these obligations.20  

 

After the adoption of the UN Guiding Principles, the UN Human Rights Council appointed a 

five-member Working Group to primarily “promote the effective and comprehensive 

dissemination and implementation of the Guiding Principles on Business and Human Rights: 

Implementing the United Nations “Protect, Respect and Remedy” Framework.”21 The Working 

Group has so far produced two reports, which mainly followed Ruggie's mandate. Both reports 

were heavily criticised by non-governmental organisations and academics as paying lip-service 

to business interests.22 The UN Working Group argues that “principles are not ‘voluntary’ in 

nature”, however it chose not to affirm that they are binding. Instead, the Working Group 

prefers to assert that the Guiding Principles “provide authoritative guidance as to the 

application of existing international human rights standards in this area.”23 On the other hand, 

State supporters of binding treaties therefore describe the Guiding Principles as “a first step, 

but without a legally binding instrument, it will remain only as such: a “first step” without 

further consequence.”24  

 

Against this backdrop, in September 2013, the Republic of Ecuador at a session of the Human 

Rights Council proposed the adoption of “an international legally binding instrument, 

concluded within the UN system, which would clarify the obligations of transnational 

corporations in the field of human rights, as well as of corporations in relation to States.”25  

                                                           
18 BP, Promoting security and human rights: ‘We recognize that we also have a responsibility to contribute to 

protecting the security of the communities where we operate. We have therefore continued our work to implement 

the Voluntary Principles on Security and Human Rights, which aim to help extractive industry companies maintain 

the safety and security of their operations in a framework that upholds respect for human rights.’ 

<http://www.bp.com/sectiongenericarticle.do?categoryId=9022092&contentId=7044181. 
19 S Deva and D Bilchitz (eds)., Human Rights Obligations of Business: Beyond the Corporate Responsibility to 

Respect,   (Cambridge, Cambridge University Press, 2013), 4. 
20 J Letnar Černič, Human Rights Law and Business, (Groningen, Europa Law Publishing, 2010). 
21 The UN Human Rights Council, Resolution, para. 6 (a), 15 June 2011, http://www.business-

humanrights.org/media/documents/un-human-rights-council-resolution-re-human-rights-transnational-corps-15-

jun-2011.pdf. 
22 Dejusticia, Conectas, Justica Global, A Review of the first two and a half years of work, November 2013, 

http://conectas.org/arquivos/editor/files/6_Dej_Con_JG_WG2years_Nov2013.pdf. See also Declaration of the 

African Coalition for Corproate Accountability, 22 January 2014, 

http://www.globalrights.org/sites/default/files/news-items/ACCA_Press_Release.pdf. 
23 UN Working Group, Mandate of the Working Group on the issue of human rights and transnational corporations 

and other business enterprises, Statement on the 26th session of the Human Rights Council  

3 July 2014, http://business-humanrights.org/sites/default/files/documents/wg-statement-unhrc-3-jul-2014.pdf. 
24 Statement on behalf of a Group of Countries at the 24rd Session of the Human Rights  

Council, September 2013. 
25 Statement of the Republic of Ecuador on behalf of a Group of Countries the 24rd Session of the Human Rights  

Council, September 2013, http://business-humanrights.org/media/documents/statement-unhrc-legally-

binding.pdf. 

http://www6.cityu.edu.hk/slw/people/people_surya.html
http://www.uj.ac.za/EN/Faculties/law/about/Staff/Professors/Pages/Prof-D-Bilchitz.aspx
http://conectas.org/arquivos/editor/files/6_Dej_Con_JG_WG2years_Nov2013.pdf
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In June 2014, the UN Human Rights Council considered the pursuance of pursue a binding 

international treaty on business and human rights. It passed a proposal by Ecuador and South 

Africa to create “an open-ended intergovernmental working group on a legally binding 

instrument on transnational corporations and other business enterprises with respect to human 

rights; whose mandate shall be to elaborate an international legally binding instrument to 

regulate, in international human rights law, the activities of Transnational Corporations and 

Other Business Enterprises.”26 Even though the resolution moved away from the on-going 

work of the United Nations on business and human rights, 20 states supported it, 14 voted 

against it, 13 states abstained.27 An international treaty would “provide appropriate protection, 

justice and remedy to the victims of human rights abuses directly resulting from or related to 

the activities of some transnational corporations and other businesses enterprises.”28 As 

correctly noted by Arvin Ganesan of Human Rights Watch, though, “[a] fundamental flaw lies 

in Ecuador’s insistence that the treaty focuses on multinational companies, even though any 

company can cause problems and most standards, including the UN [guiding] principles, don’t 

draw this artificial distinction.”29 

 

A day later, a resolution proposed by Norway in response to the Resolution proposed by 

Ecuador and South Africa was adopted consensually.30 This resolution called for “the effective 

implementation of the Guiding Principles”31 and expressed support for “the work of the 

                                                           
26 UN Human Rights Council, Resolution om Elaboration of an international legally binding instrument on 

Transnational Corporations and Other Business Enterprises with respect to human rights (Bolivia (Plurinational 

State of), Cuba, Ecuador, South Africa, Venezuela  (Bolivarian Republic of): draft resolution, 

A/HRC/26/L.22/Rev.1, 25 June 2014, Para. 1, http://daccess-dds-

ny.un.org/doc/UNDOC/LTD/G14/064/48/PDF/G1406448.pdf?OpenElement 
27 Ibid. UN Human Rights Council, Action on the Resolution on the Elaboration of an International Legally 

Binding Instrument on Transnational Corporations and Other Business Enterprises with Respect to Human 

Rights, 26 June 2014 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14785&LangID=E. Vote was 

distributed as follows  »20 in favour (Algeria, Benin, Burkina Faso, China, Congo, Côte d'Ivoire, Cuba, 

Ethiopia, India, Indonesia, Kazakhstan, Kenya, Morocco, Namibia, Pakistan, Philippines, Russia, South Africa, 

Venezuela, Vietnam), 14 against (Austria, Czech Republic, Estonia, France, Germany, Ireland, Italy, Japan, 

Montenegro, South Korea, Romania, the Former Yugoslavia, UK, USA) and 13 abstentions (Argentina, 

Botswana, Brazil, Chile, Costa Rica, Gabon, Kuwait, Maldives, Mexico, Peru, Saudi Arabia, Sierra Leone, 

UAE.«  See also http://business-humanrights.org/en/binding-treaty-pros-and-cons. 
28 Statement on behalf of a Group of Countries at the 24rd Session of the Human Rights Council, September 

2013, http://business-humanrights.org/sites/default/files/media/documents/statement-unhrc-legally-binding.pdf. 
29 Arvind Ganesan of Human Rights Watch: “Dispatches: A Treaty to End Corporate Abuses,” available 

at http://www.hrw.org/news/2014/07/01/dispatches-treaty-end-corporate-abuses. 
30 UN Human Rights Council, Human rights and transnational corporations and other business enterprises, 

proposed by Norway, 26 June 2014, A/HRC/26/L.1, , Norway resolution adopted by the UN Human Rights 

Council on 27 June 2014, adopted without a vote, Action on Resolution on Human Rights and Transnational 

Corporations and Other Business Enterprises - See more at: 

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14794&LangID=E#sthash.ru8WQ8qf

.dpuf. The Resolution was signed by Andorra, Argentina, Australia, Austria, Bulgaria,  

Colombia, France, Georgia, Ghana, Greece, Guatemala, Iceland, India, Lebanon, Liechtenstein, Mexico, New  

Zealand, Norway, Russia, Serbia, the former Yugoslavia, Turkey. http://business-humanrights.org/en/binding-

treaty-pros-and-cons, and, http://www.norway-geneva.org/EFTA1/Resolution-Human-Rights-and-transnational-

corporations-and-other-business-enterprises-adopted-in-the-Human-Rights-Council-/#.U61_0JRdU_Z 
31 Ibid. Para. 2. 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14785&LangID=E
http://www.hrw.org/news/2014/07/01/dispatches-treaty-end-corporate-abuses
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14794&LangID=E#sthash.ru8WQ8qf.dpuf
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14794&LangID=E#sthash.ru8WQ8qf.dpuf
http://business-humanrights.org/en/binding-treaty-pros-and-cons
http://business-humanrights.org/en/binding-treaty-pros-and-cons
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Working Group on the issue of human rights and transnational corporations and other business 

enterprises in the fulfilment of its mandate.”32 It was supported mostly by states who did not 

support for the Resolution proposed by Ecuador and South Africa. Ruggie noted recently that 

“the resolution introduced by Argentina, Ghana, Norway, and Russia—currently 

overshadowed by Ecuador’s resolution—will play an important role going forward.”33 In its 

usual diplomatic manner, the Council welcomed “the common viewpoint expressed by States 

that any efforts to strengthen international standards should build upon and be complementary 

to the framework set out in the Guiding Principles” and stressed “that the Guiding Principles 

are not “voluntary” in nature.”34 

 

Proponents of35 and opponents to36 an UN Human Rights and Business Treaty were involved 

in heated debates before, during and after the adoption of both Resolutions. The debate reflects 

two approaches related to human rights and business that have been articulated in the past two 

decades. The distinction can be drawn between binding or voluntary,37 including through 

corporate social responsibility (CSR)38 approaches in relation to the regulation of corporations 

where they interfere with human rights. Whereas proponents of the normative approach are 

argue for the imposition of clear and binding human rights obligations39 on corporations, the 

voluntary or CSR approach aims towards a more voluntary compliance. G. Chandler has 

described voluntary CSR as a ‘curse’40, which moves attention away from effective legal 

regulation. Equally, J. Ruggie argues that ‘compliance efforts cannot fully succeed unless we 

                                                           
32 Ibid. Para. 1. 
33 John Ruggie, The Past as Prologue? A Moment of Truth for UN Business and Human Rights Treaty, 8 July 

2014, http://www.ihrb.org/commentary/board/past-as-prologue.html. 
34 UN Working Group on Businesss and Human Rights, Mandate of the Working Group on the issue of human 

rights and transnational corporations and other business enterprises, 3 July 2014, Statement on the 26th session 

of the Human Rights Council, 4 July 2014, http://business-humanrights.org/sites/default/files/documents/wg-

statement-unhrc-3-jul-2014.pdf. 
35 Business and Human Rights Resource Centre, http://business-humanrights.org/en/binding-treaty-pros-and-

cons/un-human-rights-council-sessions. 
36 International Organisation of Employers, Consensus on Business and Human Rights Is Broken With the 

Adoption of the Ecuador Initiative, 26 June 2014, http://www.ioe-emp.org/index.php?id=1238. See also Aaron 

Rhodes, The False Promise of an International Business and Human Rights Treaty, The World Post, 10 July 

2014, http://www.huffingtonpost.com/aaron-rhodes/the-false-promise-of-an-i_b_5575236.html. See also 

Caroline Rees, CSR Wire. 
37 For the overview see A. Clapham, 2006, 195-198. The Economist, Business and Human Rights: Doing the 

Wrong Thing?,  25 October 2007: <http://www.economist.com/business/displaystory.cfm?story_id=10026724, 

Response from Mary Robinson, Supporting Human Rights,  15 November 2007, The Economist,  

<hhtp://www.economist.com/opinion/displaystory.cfm?story_id=10130638>, Letter to The Economist from 

Arvind Ganesan, Human Rights Watch, 30 October 2007.  
38 European Commission defines CSR as being ‘a concept whereby companies integrate social and environmental 

concerns in their business operations and in their interaction with their stakeholders on a voluntary basis.’ and 

suggests that ‘[I]t is about enterprises deciding to go beyond minimum legal requirements.’ European 

Commission, Implementing the Partnership for Growth and Jobs: Making Europe a Pole of Excellence on 

Corporate Social Responsibility, Com (2006) 136 Final, 2. 
39 See for example N. Jägers, Corporate Human Rights Obligations. In Search of Accountability, Intersentia, 

Antwerp, 2002. S. R. Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 111 Yale Law 

Journal (2001); P. T Muchilinski, Multinational Enterprises & The Law, OUP, 2007. 515. A. Clapham, Human 

Rights Obligations of Non-State Actors, OUP, 2006, chapter 6. 
40 G. Chandler, The curse of ‘Corporate Social Responsibility’, New Academy Review 2, 1 (2003). 

http://www.ioe-emp.org/index.php?id=1238
http://www.huffingtonpost.com/aaron-rhodes/the-false-promise-of-an-i_b_5575236.html
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bring governments back into the equation’.41 In this context, he recognizes the need for a more 

voluntary approach to the regulation of corporations in relation to fundamental human rights; 

however he acknowledges that ‘even among the leaders, certain weaknesses of voluntarism are 

evident.’42 By contrast, the vast majority of NGOs, and a number of academic commentators, 

have argued for more legally binding approaches and call for the adoption of the UN 

declaration on human rights and business along the lines of the UN Declaration on the Rights 

of Indigenous Peoples.43   

 

II. Filling the gap : Towards a Pluralistic Understanding of Human Rights and Business 

Defining “direct human rights obligations” for corporations presents several difficulties. The 

much-maligned UN Draft Norms attempted to delineate a series of human rights obligations, 

claiming to be a restatement of the current expectations of international law.44 Although the 

Guiding Principles dismissed the notion of direct obligations, the document embraced a moral 

understanding of human rights responsibilities, which Ruggie claimed was representative of 

the international community’s expectations on corporations as part of a collective social 

contract.45 In the Guiding Principles, Ruggie asserts that corporations should respect human 

rights and remedy any human rights impacts that result from the corporations’ activity.46 Both 

approaches have been criticised, the former for being too ambitious and the latter for not being 

ambitious enough.47  

This book uses a broad and pluralistic understanding of direct human rights obligations, 

considering those obligations that are legally enforceable against corporations for their failures 

in the area of human rights. The enforceability can come directly from international law, 

through national legislation, or through non-state actors.48 We engage both with the law as it is 

as well as the law as it needs to be developed in order to address corporate impacts on human 

rights. In doing so, the book challenges the current reticence to recognize direct human rights 

obligations on corporations by highlighting the various tools already available for remedying 

human rights impacts by corporations while pushing for the development of further 

mechanisms to ensure human rights are fully protected against corporate interference or 

violation.  

                                                           
41 J. Ruggie, Remarks at the forum on CSR, Bamberg, Germany, 14 June 2006. 
42 See J. Ruggie’s 2007 report, para. 74. 
43 <http://hrw.org/english/docs/2007/10/10/global17071.htm>, Now, the disputed issues are reasonably well 

summarized in the article by the Economist:     

<http://www.economist.com/business/displaystory.cfm?story_id=10026724>.  
44 ‘Norms on the Human Rights Responsibilities of Transnational Corporations and Other Business Enterprises, 

U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003).   
45 ‘Protect, Respect and Remedy: A Framework for Business and Human Rights,’ U.N. Doc A/HRC/8/5, para 69 

(2008). 
46 See, generally, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations 

“Protect, Respect and Remedy” Framework, U.N. Doc. A/HRC/17/31 (2011). 
47 See, e.g., David Bilchitz, ‘A Chasm Between ‘Is’ and ‘Ought’? A Critique of the Normative Foundations of 

the SRSG’s Framework and Guiding Principles, in Surya Deva and David Bilchitz (eds.), Human Rights 

Obligations of Business: Beyond the Corporate Responsibility to Respect? 107 (2013). 
48 See Peer C. Zumbasen, Transnational Legal Pluralism, Transnational Legal Theory, Vol. 10, No. 2, pp. 141-

189, 2010  
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This focus is not to suggest that the relationship between corporations and human rights is 

inherently negative. Yet, the need for human rights accountability for corporate impacts has 

been recognized since at least the 1970s.49 Research conducted as part of Ruggie’s mandate 

indicates that corporations can impact the full range of human rights. Litigation around the 

world has borne that out, with several home states facing claims against corporations for their 

activities overseas.50 Victims and their advocates are turning to home state litigation 

specifically because host states often fail in their duty to protect against corporate abuses. States 

often unwilling or unable to regulate the impacts of multinational within their own territory.51 

It is not just small or weak states that have been hesitant to enforce obligations against 

corporations. Economic powerful states have also failed at times to provide adequate remedy 

frameworks for corporate failings. Relying on a single state for adequate regulation and 

reparations is therefore unlikely to achieve adequate or effective protection for victims of 

corporate human rights abuse.   

To compensate for state inaction, NGOs initially embraced the mantra of “corporate social 

responsibility” as a means of pursuing voluntary human rights compliance and compensating 

for the governance deficit.52 This, however, has met with limited success and left most human 

rights advocates disillusioned as corporations seemed to “redefine[e] the expectations of 

society instead of respond to them.”53 Attempts at creating legally enforceable instruments 

therefore serves two distinct but related purposes. The first is to ensure that human rights are 

respected, protected and fulfilled across the globe, not simply in those states with sufficient 

resources and power to prosecute corporations, or not only for victims of the state and smaller 

corporations. The second is to ensure multi-stakeholder participation in the setting of 

expectations, and to combat the potential of corporations to determine solely their own 

compliance standards. 

The Guiding Principles are not intended to be legally enforceable on their own. Instead, states 

and intergovernmental organisations need to implement the standards through domestic or 

regional legislation. They have started to do this, though these efforts have been slow and have 

not always addressed concerns such as enforceability or transnational impacts of corporations. 

The ‘OECD Guidelines on Multinational Enterprises’ include an explicit reference to the 

Guiding Principles, allowing victims to access a different voluntary, non-binding process. 

Several states have developed National Action Plans, indicating their expectations of 

corporations and their intentions to support better human rights compliance by their nationals 

operating overseas. States are starting to incorporate human rights obligations into their trade 

                                                           
49 See, e.g., ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy 

1977.  
50 See, e.g., Kiobel v. Royal Dutch Petroleum Company, 133 S.Ct. 1659 (US Supreme Court 2013); Bodo 

Community v. Shell Petroleum Development Company of Nigeria, Ltd., Claim No. HQ11X01280 (High Court of 

Justice, England, filed 23 March 2012); Association Canadienne contre l’impunité v Anvil Mining Limited, 

Judgment, Supreme Court of Canada Docket 34733 (2 November 2012). 
51 See, J. Ruggie, 2006 report, para 16.  
52 See, ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS 195-197 (2006).  
53 See, ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS 195, 197 (2006). 
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and investment treaties. The US54 and Canada55 now include explicit recognitions to certain 

human rights protections in their model investment agreements. Unfortunately, though, these 

provisions are unenforceable in both domestic and international tribunals. The US Model BIT 

encourages the protection of only labour and environmental rights and both fall outside the 

purview of individually enforceable rights;56  the Canadian model agreement simply requires 

parties to “encourage” businesses to “voluntarily incorporate” corporate social responsibility 

into their practices.57 Few countries, though, have made legislative efforts in applying the 

Guiding Principles in a transnational scope. France adopted legislation that encourages 

companies to abide by the Guiding Principles, but it does not provide sanctions for companies 

that fail to comply.58 

While advocates and activists have achieved limited success in a handful of transnational cases, 

the vast majority of attempts at holding corporations accountable have failed. The recognition 

of direct human rights obligations for corporations has recently received an important boost 

from the proposal by Ecuador and South Africa. Both Ecuador and South Africa have faced 

claims by or against corporations relating to significant human rights violations. Ecuador’s 

multi-billion dollar judgment against Chevron, stemming from environmental damage in 

indigenous areas, has bounced between Ecuador and the US.59 Several businesses were sued in 

US courts for their role in supporting South Africa’s apartheid system.60 While South Africa 

initially opposed that litigation, it eventually came to support the use of US courts as a means 

of achieving accountability for the past violations.61 South Africa has also faced litigation by 

corporations attempting to block black empowerment provisions that would have affected the 

state’s mining industry.62 These states, appearing motivated by these recent encounters with 

multinational corporations, have sought to ensure the development of an internationally 

binding legal instrument that would regulate corporations’ impacts on human rights. It must be 

noted, though, that neither state has taken notable steps in developing its own legislative 

responses to the issue. 

                                                           
54  See, 2012 U.S. Model Bilateral Investment Treaty, Articles 12-13, available at 

http://www.ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf.  
55 See, [Model] Agreement between Canada and ____ for the Promotion and Protection of Investments, Article 

16 (draft updated 4 September 2013) (on file and available upon request from the Government of Canada).  
56 2012 U.S. Model Bilateral Investment Treaty, Articles 24(1)(a)(i)(A), 37(5), available at 

http://www.ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf. 
57 [Model] Agreement between Canada and ____ for the Promotion and Protection of Investments, Article 16 

(draft updated 4 September 2013) (on file and available upon request from the Government of Canada). 
58 Assemblée nationale, Projet de loi d’orientation et de programmation relative à la politique de 

développement et de solidarité internationale, Texte adopté No 289, Article 5 (10 February 2014); Proposition 
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Loi, No. 1524, Relative au Devoir de Vigilance des Sociétés Mères et des Enterprises Donneuses d’Ordre (6 

November 2013), available at http://www.assemblee-nationale.fr/14/propositions/pion1524.asp.     
59 See, Sarah Joseph, Protracted Lawfare: The Tale of Chevron Texaco in the Amazon, 3 JOURNAL OF HUMAN 

RIGHTS AND THE ENVIRONMENT 70 (2012). 
60 See, Khulumani v. Barclay National Bank Ltd,  504 F.3d 254 (2d Cir. 2007). 
61 Tara Van Ho, Transnational Civil and Criminal Litigation, in Sabine Michalowski (ed.), CORPORATE 

ACCOUNTABILITY IN THE TRANSITIONAL JUSTICE CONTEXT 52, 68-69 (2013).  
62 See, Piero Foresti, et al., v. South Africa, Award, ICSID Case No. ARB(AF)/07/01 (2010).  
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The continuing gap in accountability means that victims are left without reparations and 

corporations are given little incentive to pursue stronger compliance. It is necessary then to 

reassess where the law stands now, and how it should be developed to ensure adequate and 

effective protection for individuals and communities. By taking a inclusive and pluralistic 

approach to understanding corporate human rights obligations, and by examining both the 

underlying foundational theory as well as case studies that question and highlight the adequacy 

of current initiatives, we hope to provide a unique contribution to the development of the field. 

This book addresses a range of available binding and non-binding tools to hold corporations 

accountable for human rights impacts.  

A comprehensive assessment of the scholarship on human rights and business is untenable in 

light of the extensive coverage the topic has received in recent years. The literature, though, 

has tended to fall into one of four dominant streams of consideration. Initially, there is a wealth 

of scholarship addressing transnational civil and regulatory actions.63 In particular, a great deal 

of attention has been paid to the usefulness of the U.S.’s controversial Alien Tort Statute, 

sometimes called the Alien Tort Claims Act,64 which allows foreigners to sue in U.S. federal 

courts for violations of customary international law or treaties to which the US is a party.65 In 

1980, the law gained notoriety when a US federal court found a Paraguayan police officer could 

be held civilly liable for torturing and executing people.66 Beginning of the 1990s, human rights 

advocates began to use the law against corporations for a wide range of activities, including 

complicity in torture, extrajudicial killings, enforced disappearances, arbitrary arrests, 

destruction of property, labour rights violations, and environmental damage.67 The desire to 

use the Alien Tort Statute stems from several practical realities: it is difficult to directly seek 

remedies and reparations against states, whereas gaining jurisdiction over a multinational 

corporation seemed easier; corporations were clearly profiting from human rights abuses, and 

those profits could also be used to compensate victims.68  

                                                           
63 See, e.g., Beth Stephens, Corporate Accountability: International Human Rights Litigation against 

Corporations in US Courts (Martinus Nijhoff Publishers, 2008);  Phillip I. Blumberg, “Asserting Human Rights 

against Multinational Corporations under United States Law: Conceptual and Procedural Problems, (2002) 50 

American Journal of Comparative Law Supplement 493; Jonathan C. Drimmer and Noah Joshua Philips, 

“Sunlight for the Heart of Darkness: Conflict Minerals the First Wave of SEC Regulation of Social Issues,” 

(2012) 6 Human Rights & International Legal Discourse 131.  
64 28 U.S.C. § 1350.   
65 See, e.g., Sarah H. Cleveland, “The Alien Tort Statute, Civil Society, and Corporate Responsibility,” (2004) 

56 Rutgers Law Review 971; Beth Stephens, “Corporate Liability before and after Sosa v. Alvarez-Machain, 

(2004) 56 Rutgers Law Review 995; Richard L. Herz, “The Liberalizing Effects of Tort: How Corporate 

Complicity Liability under the Alien Tort Statute Advances Constructive Engagement,” (2008) 21 Harvard 

Human Rights Journal 207.   
66 Filártiga v. Peña-Irala, 630 F.2d 876 (2d Cir. 1980). 
67 See, Doe  v. Unocal Corporation, 110 F.Supp.2d 1294 (C.D. California, 2000), 248 F.3d 915 (9th Circuit, 

2001), 395 F.3d 932 (9th Circuit, 2002); Wiwa V. Royal Dutch Petroleum Co., 225 F..3d 88 (2nd Circuit, 2000); 

Sandra Coliver, et al., “Holding Human Rights Violators Accountable by Using International Law in U.S. 

Courts: Advocacy Efforts and Complementary Strategies,” (2005) 19 Emory International Law Review169.   
68 See, Steven R. Ratner, “Corporations and Human Rights: A Theory of Legal Responsibility” (2001), 111 Yale 

Law Journal 443, 446-448, 461-475; Beth Stephens, “The Amorality of Profit,” (2002), 20 Berkeley Journal of 

International Law 45, 46-48. See also, Daniel Aguirre, “Corporate Liability for Economic, Social and Cultural 

rights Revisited: The Failure of International Cooperation,” (2011) 42 California Western International Law 

Journal 123, 123-124. 
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Holding corporations liable under the Alien Tort Statute proved difficult, and the scholarship 

tended to break down into two principal areas: those analysing whether corporations could have 

direct human rights obligations under customary international law;69 and those assessing the 

definition and nature of “complicity” under international law to determine when a corporation 

could be held responsible for the actions of a state.70 While alternative fora have been proposed, 

and sometimes used,71 the literature on transnational civil claims and regulations principally 

focused on the US law.72 The US Supreme Court seemingly ended most transnational claims 

under the Alien Tort Statute in Kiobel v. Royal Dutch Petroleum Co.,73 but literature continues 

to address the impact of the Alien Tort Statute on the status of corporate social responsibility.74 

The Alien Tort literature remains relevant as it allows for the teasing out of many issues related 

to the liability of corporations for human rights violations. In particular, the Alien Tort 

literature provides a sound basis for considering the modern relationship of states and 

corporations under international law. This has in turn influenced the discourse on two issues 

that form the basis of the other two streams of literature: (1) the status of the corporation within 

international human rights law; and (2) the relationship between home and host states in 

holding corporations liable. These two areas of discourse are considered throughout this book. 

The second stream of literature includes literature identifying/examining and arguing for 

corporate human rights obligations in national systems and/or in international law.75 Corporate 

human rights obligations are, for example, the subject of a book by Jägers, who argues that 

                                                           
69 See, e.g., Julian G. Ku, “The Curious Case of Corporate Liability under the Alien Tort Statute: A Flawed 
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& Policy 119.  
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University of San Francisco Law Review 89.  
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Robert McCorquodale, “Waving Not Drowning: Kiobel Outside the United States” (2013) 107 American 

Journal of International Law 846; “Debate: The Alien Tort Statute and Corporate Liability,” (2011) 160 

University of Pennsylvania Law Review PENNumbra 99; Uta Kohl, “Corporate Human Rights Accountability: 

the Objections of Western Governments to the Alien Tort Statute,” (2014) 63 International and Comparative 

Law Quarterly 665; Beth Stephens, “The Curious History of the Alien Tort Statute,” (2014) 89 Notre Dame Law 

Review 1467; Roger Alford, “The Future of Human Rights Litigation after Kiobel,” (2014) 89 Notre Dame Law 

Review 1749. 
75 Andrew Clapham, Human Rights Obligations of Non-State Actors 266-270 (2006); N Jägers, Corporate 

Human Rights Obligation: in Search of Accountability 75-95 (2002); PT Muchlinski, Multinational Enterprises 

and the Law 519-524 (2d ed. 2007); D Kinley and J Tadaki; From Talk to Walk: The Emergence of Human 

Rights Responsibilities for Corporations at International Law, 44 Va. J. Int’l L 931, 961-993 (2004); J Letnar 

Černič, Human Rights Law and Business, (Groningen, Europa Law Publishing, 2010). For a contrary view see 

José E. Alvarez, Are Corporations "Subjects" of International Law?, Santa Clara Journal of International 

Law 9(1):1 (2011)).  
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international human rights law places obligations on corporations.76 Other authors have also 

addressed the human rights obligations of corporations or corporate responsibility.77  

The third stream of literature relates to the UN Guiding Principles on Business and Human 

Rights.78 Since 2008, with the unanimous endorsement of John Ruggie’s “Respect, Protect and 

Remedy” Framework by the UN Human Rights Council, a great debate has ensued over 

whether the Framework, and the subsequent Guiding Principles, adequately addressed the 

complexities of international law in this area.79 A significant amount of this literature has been 

dedicated to either defending Ruggie for his pragmatic approach to the issue,80 or criticising 

the former Special Representative for not going far enough in his approach to direct corporate 

accountability.81 Within the critical discourse on the Guiding Principles is literature that would 

relegate both the Alien Tort Statute and Ruggie’s framework to the side-lines. This set of 

scholarship pushes for direct obligations on home states to regulate their corporate actors, or 

for the creation of a binding instrument on business and human rights.82 

Finally, there is a stream that focuses on CSR, considering the utility of voluntary initiatives.83 

This includes discussions of non-binding initiatives such as the OECD Guidelines on 

Multinational Enterprises84 and the UN Global Compact.85 Incorporating a wide variety of 

opinions, literature focused on CSR often discusses the importance of human rights compliance 

                                                           
76 N. Jägers, Corporate Human Rights Obligations. In Search of Accountability, (Antwerp: Intersentia, 2002). 
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Journal of Transnational Law 927, 94041 (2005). 
78 See, e.g., Jena Martin Amerson, “’The End of the Beginning?’: A Comprehensive Look  at the Business and 

Human Rights Agenda from a Bystander Perspective, (2012) 17 Fordham Journal of Corporate and Finance 

Law 871. 
79 See, David Bilchitz, “The Ruggie Framework: An Adequate Rubric for Corporate Human Rights 

Obligations?,” (2010) 12 Sur – International Journal of Human Rights 199.  
80 See, Susan Ariel Aaronson and Ian Higham, “‘Re-righting Business’: John Ruggie and the Struggle to 
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for businesses, making the “business case” for abiding by human rights.86 While voluntary 

initiatives lack the “bite” of binding norms, as several of the pieces in this book explain, they 

can provide an important supplementary means of moving corporate compliance forward.    

These are, of course, only the dominant streams of recent literature. There is a great deal of 

literature that falls outside these columns, including literature predating or contemporaneous 

to the UN Guiding Principles, which address similar questions of corporate accountability 

within international law, the majority asserting that corporations have direct human rights 

obligations.87 The division within the four principal areas of scholarship (ATS-centred, direct 

corporate accountability at the national level, GP-related and CSR-focused), though, set the 

foundation for this book. The individual chapters within the book provide unique contributions 

to the discussion. These respective additions to the academic debate are outlined below, but the 

collection of these pieces provides a distinct benefit in that it encourages a pluralistic approach 

to the issue of human rights and business. The question for this book is not whether 

corporations have human rights responsibilities, but how those responsibilities manifest in 

myriad undertakings, both voluntary and binding. Ensuring the Guiding Principles are 

enforceable is an important step to ensure they not simply state an interpretation of international 

law, but also provide effective relief to states and individuals harmed by corporate activities. 

Taking a pluralistic approach to human rights and business provides an opportunity to build on 

the aspirational and voluntary nature of the Guiding Principles to ensure greater protection for 

human rights. By putting scholarship on a wide variety of alternatives for holding corporations 

accountable alongside critical pieces that consider where we are and where we need to go in 

terms of corporate accountability, we hope this book contributes to broaden the dialogue, 

moving towards a pluralistic approach to the discussion of human rights and business.   

III. The book overview 

This book consists of twenty-two chapters divided into four parts. The first part concentrates 

on the theory and practice of attaching international human rights obligations directly to 

corporate action. The second part considers the breadth and limitations of corporate human 

rights obligations. The third part analyses the responsibility of corporations towards access to 

justice. The fourth part uses a series of case studies to consider how international and domestic 

laws have developed to address the problem of human rights abuses by corporations.  The 

books follows an interdisciplinary, holistic and pluralistic approach to human rights and 

business.  

Part A of this book deals with human rights obligations of corporations stemming both 

from legal and ethical sources. Surya Deva’s introductory chapter proposes to move beyond 

the “state-centric conception” towards dealing with transnational corporations and human 

rights in international law. He argues for a “bottom up” creation of international law by 
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strengthening voluntary and soft law initiatives and documents. In this way, he considers that 

non-state actors could enforce international law through including social movement and 

campaigns. In conclusion, he summarizes his argument that state regulation of transnational 

corporations relating to human rights is not effective and therefore it is high time to move 

beyond the “state-centric” approach and concentrate on work at the ground level. 

Nicolás Carrillo-Santarelli looks in his chapter at direct international obligations of 

non-state entities. In doing so, he analyzes the lex lata and the lex ferenda legal framework. He 

identifies that current international law only governs indirectly human rights obligations of 

non-state actors. In face of allegations of human rights violations by non-state actors, he argues 

that human rights obligations of non-state actors must be de lege ferenda derived from human 

dignity and equality in order to provide victims with effective avenues of protecting their rights, 

particularly in worse-case scenarios. All in all, his chapter takes a victim-orientated approach 

and argues for a paradigm change in international so that no victims are left without voice in 

judicial forums. 

Vojko Strahovnik explores the field of human rights and business from the perspective 

of globalization, ethics, and global justice. He considers challenges related to business activities 

from the perspective of ethics and submits that both law and ethics are to be employed to 

effectively limit corporate activities infringing upon human rights. His chapter illustrates that 

ethical theory and group agency can provide philosophical guidance for imposing and 

constructing human rights obligations of corporations and other actors. 

Cedric Ryngaret explores transnational private regulations and human rights and argues 

that states and related actors could offer avenues for their more effective implementation. 

Corporations could choose those sets of private rules which best suit them and by doing so 

increase their competitive advantage. State involvement in transnational private regulation 

initiatives can strengthen and offer new perspectives for those private proposals. He advances 

the position that both state and stateless approaches to human rights and business can result in 

direct corporate human rights obligations.  

Part B deals with the nature and scope of corporate human rights obligations. Mary 

Footer explores in her chapter the importance of human rights due diligence and the responsible 

supply of minerals from conflict-affected areas. She examines various initiatives aimed at 

monitoring supply of minerals from war-torn regions and submits that a comprehensive 

normative framework for monitoring supply chains of minerals is gradually and at various 

speeds developing at the national and international levels. She recognizes, however, that we 

are still a long way away from imposing a corporate obligation to protect human rights in the 

supply chain management. Nonetheless, we are moving towards “creating a culture of human 

rights due diligence in the responsible supply of conflict-free minerals”. 

Jernej Letnar Černič argues for a pluralistic approach towards corporate human rights 

obligations. His chapter explores the nature, value, and scope of corporate obligations. He 

studies and analyses sources of corporate human rights obligations. It does so in two steps: 

first, by discussing and analysing corporate obligations in national legal orders; second, by 

examining enforcement mechanisms under international and regional human rights law. All in 

all, his chapter submits that corporations have obligations to respect, protect, and fulfil human 

rights stemming from both national legal orders and, possibly, international law.  
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In her chapter, Tara Van Ho explores the current concept of corporate due diligence 

within the field of human rights and business and its relevance for the field of transitional 

justice.  She submits that an external locus is necessary for human rights and business 

assessments, and that in the purview of transitional justice, this external locus requires a strong, 

or heightened, standard of transparency. She further considers that international law needs to 

clarify and strengthen the direct human rights obligations of corporations. This includes 

ensuring that due diligence is understood not in a corporate-centric manner but through an 

expansive, victim- and community-oriented approach. Corporations must account not simply 

for their individual abuses but for their collective impacts on communities and inter-ethnic 

relationships in transitional justice states. 

Nicholas McMurry’s chapter studies privatisation and the obligation to fulfil rights. He 

examines shared responsibilities between states and businesses in the fulfilment of rights in 

order to avoid negative consequences of the privatisation of services. He argues that both states 

and business have responsibilities in honouring their obligation to fulfil, however he finds that 

the enforcement of these obligations is often ineffective and weak. His chapter therefore calls 

for the clarification of the obligations to fulfil in order to effectively and properly regulate 

business activities  

In her chapter Brigit Toebes explores potential and emerging direct corporate human 

rights obligations under the right to health. It this way, she analyses if a move from mere 

‘respecting’ towards protecting and fulfilling is already feasible. She recognizes that corporate 

obligations beyond the obligation to respect are still debatable. This notwithstanding, her 

chapter invites discussion on where to draw the line as far as corporate human rights obligations 

are concerned, with the final aim of achieving the realisation of human rights in business 

activities.  

In Section C, we turn to contemplating current and future means of accessing justice, a 

necessary consideration in any attempt to hold corporations accountable for their human rights 

impacts. Karin Buhmann’s chapter considers the challenges of effectively regulating corporate 

activities overseas under European Union law and the national laws of European states. She 

submits that due diligence and reporting obligations in national systems could be employed as 

an effective alternative to imposing direct human rights obligation on corporations and indirect 

regulations of their activities. She uses efforts aimed at sustainable forestry in Denmark, and 

the state’s actions in implementing the EU’s Forest Law Enforcement, Governance and Trade 

Action Plan (FLEGT), to highlight how importing states can leverage influence to attain 

concrete gains in corporate conduct. FLEGT requires importers to exercise due diligence, but 

as Buhmann explains, those standards do not align with the expectations outlined in the UN 

Guiding Principles. Buhmann weaves together the complexities of EU, WTO, and national law 

to draw attention to the difficult considerations states must take into account when trying to 

achieve greater human rights protections. However, she points outs that those alternatives are 

not without drawbacks and uncertainties. In doing so, she provides a clear indication of what 

legal barriers still exist to facilitating effective regulation over corporate conduct. Therefore, 

she emphasizes a need for a coherent approach to the extraterritorial regulation of business 

conduct. 
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 Humberto Fernando Cantú Rivera’s chapter explores the use of litigation and 

adjudication as a means of solidifying the contents of the UN Guiding Principles. He begins 

by setting out the international expectations on states to regulate the the conduct of their 

corporate nationals, noting the tensions over the current standards. Cantú Rivera delineates 

ways in which judicial and non-judicial mechanisms can add flesh to the bones of the UN 

Guiding Principles. By placing the litigation into an overarching framework of international 

law, he also provides insight into the normative value of extraterritorial litigation. 

 Karin Lukas turns the spotlight on the effectiveness and impact of company complaint 

mechanisms in providing victims’ access to justice. She sets out a methodology for evaluating 

the appropriateness of corporate complaints, which was used in the conduct of an important 

three-year study on corporate mechanisms. Lukas then subjects the processes developed by 

Hewlett Packard to this methodology, examining the strengths and weaknesses of the 

company’s internal processes. Using Hewlett Packard to discuss corporate mechanisms as a 

means of remedying and redressing impacts on victims, Lukas’ contribution allows for an 

evidence-based consideration of the usefulness of a corporate-centric approach to redress.  

 Dorothée Cambou unravels the complexity of the Dutch litigation against Royal Dutch 

Shell and its Nigerian subsidiary for an oil spill in the Niger Delta. Her chapter makes an 

important contribution by adding to the literature on home state litigation that has principally 

been developed in the context of the Alien Tort Statute. The piece assesses the feasibility of 

extraterritorial litigation in Europe by conducting an in-depth analysis of the case and 

extrapolating larger lessons for the international community. 

 In the final chapter in this section, Adriana Espinosa González returns us to 

international fora by examining the treatment of human rights and business considerations in 

investor-state dispute settlement. As most foreign direct investment is driven by multinational 

corporations, this chapter bridges the two fields within international law that most directly 

affect the relationship between states and corporations. Espinosa González compares the 

expectations of the UN Guiding Principles and the international framework for corporate 

human rights responsibilities to the treatment of investor conduct in international investment 

arbitration. Through her comprehensive treatment of the current jurisprudence, Espinosa 

González allows us to take stock of the impact international investment law is likely to have 

on corporate behaviour in the area of human rights. 

 The book then moves to a series of issue-specific case studies in part D. Willem van 

Genugten, Nicola Jãgers and Evgeni Moyakine introduce this section by considering the sector-

specific responsibilities of, and reactions to, private military and security companies. As they 

explain, private regulation has been used to fill the gap left by the lack of a binding international 

framework for corporate activity. Public international law, they argue, has failed to address 

significant impacts on human rights and humanitarian law. Paying special attention to the 

state’s responsibility to protect, they unpack three instances in which they maintain states have 

human rights obligations to regulate private and military security companies.  

 Charline Daelman tackles the difficult subject of state-owned companies. Her chapter 

brings a fresh perspective by focusing on the negative case-law of the European Court of 

Human Rights (ECtHR) in which enterprises were found to lack standing because they 

functioned as a part of the state. Exploring the case-law of the ECtHR, she explains how the 
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court has developed multiple tests to determine what constitutes a state-owned enterprise. 

Daelman’s work allows us to better understand when state owned corporations should also 

have the according human rights obligations of the state. 

 Silvia Scarpa’s chapter scrutinizes the cocoa industry and its response to child labour. 

She considers the effectiveness of the voluntary Harkin-Engel Protocol, adopted by the industry 

as a way of avoiding binding legislation in the US. Building on earlier research into the 

implementation of the Protocol, Scarpa ties the programme to unsuccessful litigation filed 

under the US’s Alien Tort Statute. Scarpa’s piece leads us to question the effectiveness of 

voluntary, industry-wide principles that are not also met with deliverable means of enforcement 

for victims.  

 Atabongawung Tamo’s contribution assesses the treatment of corporate complicity 

within the African human rights system and African states. Tamo examines the historical 

treatment of corporate complicity before wrestling with the appropriate rules of attribution for 

corporate criminal liability. He then assesses whether jurisprudence under the US’s Alien Tort 

statute adequately indicates these standards into human rights jurisprudence. Tamo’s work 

represents a normative challenge to the current treatment of corporate criminal responsibility 

under international law.  

 Cees van Dam underlines the need to treat corporate responsibility at the international 

level, arguing that opportunities are available through domestic through tort law but are 

currently under-utilized. Focusing on major home states for multinational corporate actors and 

the European human rights system, van Dam undertakes a comparative assessment of available 

remedial system. This builds on literature in this area that has principally focused on 

developments in the US Alien Tort Statute. Van Dam’s comparative analysis of the problems 

with tort litigation covers both the substantive and procedural barriers that victims are likely to 

face when trying to seek justice, providing relevant insights for academics, advocates and 

activists committed to pursuing remedies for corporate impacts on human rights. 

 Sara Andersen closes the book by assessing the usefulness of private international law 

in the US and Denmark to redress gendered harms in the fashion sector. Focusing on women’s 

human rights, Andersen engages in an important discourse about the potential for the 

imposition of cultural values on expectations towards men and women. Using the US and 

Denmark as case studies, she is able to provide a narrower and more direct critique of the 

preconditions facing victims seeking justice in the fashion industry. Specifically, Andersen 

considers how courts in the US and Denmark are likely to understand the place of harm, and 

therefore are the appropriate forum for hearing victims’ grievances. 

 

IV. Conclusions and Expectations for further scholarship  

 

This book and contributors have followed pluralistic approaches to human rights and business. 

It builds on existing literature, but also provides a unique contribution by examining how 

human rights and business can be pursued through a variety of current mechanisms, while also 

discussing gaps in the existing framework for human rights protection. The approach in this 

book allows for a clearer understanding of the global human rights protection framework, and 

the manner in which voluntary and binding initiatives can reinforce one another. By weaving 
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together analysis on the current standards and practices with critical approaches and 

considerations of the dominant standards, this book allows scholars and practitioners to capture 

the complexity of holding businesses accountable for their human rights impacts.  

 

The chapters in this book illustrate that neither of the two prevailing approaches to the 

regulation of corporations can stand in isolation from the other.88 An exclusively voluntary 

approach without substantive justice for victims would soon not stand or end in a Hobbesean 

state of nature, whereas an exclusively hard law substantive approach without limited formal 

means to contain and check the claims against corporations would turn justice into injustice. 

The International Commission of Jurists noted that “notwithstanding the progress achieved in 

international and domestic legal standards and practice, there are substantive areas in the sphere 

of human rights and business that remain in dire need of international regulation, particularly 

the need for ensuring legal accountability and access to remedies, which must be addressed as 

a priority.”89 To this end, it appears that, for a regulation to be effective and legitimate, the only 

viable concept of law is a holistic approach that merges the voluntary with the more substantive 

hard law approach. The UN Guiding Principles do not impede development of “any future 

initiatives, such as a relevant, comprehensive international framework”.90 By focusing on the 

legal and institutional aspects, one risks neglecting many processes that play an equally 

important role in the regulation of corporations.  

 

This book suggests s a holistic approach to evaluate normative frameworks and the impact of 

corporations on the daily life. Therefore, it does not pass any negative judgment on a voluntary 

approach. It merely focuses on a normative approach, that is viable in addressing the alleged 

fundamental human rights violations by corporations. Both approaches are sailing towards a 

stronger national and international regime for governing the activities of corporations and other 

actors. Additionally, it appears that arguing for strong and binding standards for corporations 

and human rights do not undermine the voluntary efforts for human rights and business, but 

rather strengthens them.   

 

Both binding and non-binding initiatives include strengths and weaknesses. Surely, the United 

Nations Human Rights Council must insist on national implementation of the UN Guiding 

Principles on Business and Human Rights.91 At the same time, ideas of declarations and treaty 

should be seriously studied, examined, and not so easily discarded. It is not surprising that 

business representatives have been reluctant to support the idea of the treaty.92 Likewise, it is 

                                                           
88 See S. Deva’s chapter in this volume. 
89 Needs and Options for a New International Instrument in the Field of Business and Human Rights  

International Commission of Jurists (ICJ), June 2014, p. 46. 
90 A/HRC/RES/17/4, para. 3. 
91 International Corporate Accountability Roundtable, “National Action Plans on Business and Human Rights: A 

Toolkit for the Development, Implementation, and Review of State Commitments to Business and Human Rights 

Frameworks,” available athttp://accountabilityroundtable.org/wpcontent/uploads/2014/06/DIHR-ICAR-

National-Action-Plans-NAPs-Report2.pdf. 
92 See, for instance, ICC disappointed by Ecuador Initiative adoption,” available at 

http://www.iccwbo.org/News/Articles/2014/ICC-disappointed-by-Ecuador-Initiative-adoption/. 

http://accountabilityroundtable.org/wpcontent/uploads/2014/06/DIHR-ICAR-National-Action-Plans-NAPs-Report2.pdf
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not surprising that the business sector has exerted pressure on the human rights and business 

agenda in past decades.93 Neither the Guiding Principles nor treaty or declarations initiatives 

will disappear, but they can all coexist.94  None of the initiatives can pretend to be the only 

appropriate and feasible response. What is needed is a pluralistic approach to the field of human 

rights and business, which would allow for a rigorous study of all relevant existing or 

forthcoming initiatives on human rights and business.  
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